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February 4, 1963

REQUESTED BY: BEN E, STANTON, Chief Rlght of Way Agent
Highway DPepartment

OPINION BY: ROBERT W. PICKRELL
The Attorney General

QUESTIONS: 1. Where the Highway Commission determines that
the public convenlence and necessity requlres
the acquisition of right of way whick traverses
land already belng devoted to a public use by
a clty, county, or other polltical subdivision
of the State, must "just compersation" under
the Constitution and laws of the State of
Arizona, be paild,

2. Tf the answer to questlon number one 1is in the
negative, by whkat means of conveyance or con-
veyances, is title to be vested in the State,

3, If your opinion differentlates between land
held in a governrmental capacliy as against
those held in a proprietary capaclity, we would
appreciate ary gulde lines yca can furnish to
assist us in determining the category under
which warious types might fall.

ANSWERS: See body of opinion.

Tt should be stated at the outset that while the general
rules relating to the erswers above propounded are generally
concurred in by the courts, thelr application tc a partlicular
fact situation from Jurisdiction to Jjurisdiction, vary widely.

As a general rule, propervy devoted to cne public use may
be talten for another public use by another or by the same
public body where the new proposed use is a higher public
use and will serve a greater public interest., 1 Nichols on
Eminent Domain, Sec., 2.2(6), p.150; 18 Am, Jur., Eminent
Domaln, Sections 82, 83: 29 €.J.S., Emlnent Domain, Section
86. This rule has been characterized in this state by the
following legislation, to wit, A.R.S. § 12-11.2:

"Before property may be taken, 1t shall appear that
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3. 1If the property ls already approprlated to some
public use, the public use to which 1t 1s to be applied
18 a more necessary public use."

Moreover, although generally takings for highway purposes
have been held to constltute "more necessary public uses,'
(1 Nichols on Eminent Domain, Sections 2.2 through 2,21(4)),
the courts 1n some jurisdictlons have required that proposed
highway alignments be altered so that the exlsting public use

would not be completed or materially destroyed., In other words,
some courts have taken the view that the inferior public use
should be saved where a slight change in highway alignment can
a%complish this purpose, 18 Ain. Jur., Eminent Domaln, Sectlon
93.

vision wilth respect to whether, when public property ls taken
for a more necessary public use, Just compensation must be

pald by the acquiring agency. There 1s, however, one Arizona
case which sheds some light upor the subject. In City of Mesa
v, Salt River Project Agr. Imp. & ¥, Dist., 92 Ariz, 91, 373
P.2d (22, the court quoted the applicable provisions of A.R.S.

§ 18-1112 and stated that (1) the Project in the operation of
1ts electrical distribution system 1s functioning in a proprletary
as distinguished from governmental capacity, and that (2) there-
fore, Art. 2, Sec. 17 of the Constitution of Arlzcna required
that if the Clty of Mesa was to take or damage any of the
Projectt!s facilities, Just compensation must be paid, From

the Court'!s analysis in the foregolng opinion, 1t can be con-
cluded that our courts wlll follow to the general rule, to wit:
That where publicly cwned land ts taken for a hlgher public
purpose Jjust compensstion must be pald where such land 1is belng
held in a proprietary capacity and that no compensation should
be pald where the land is held in a governmental capaclty.

There 1s nowhere contained in the Arlzora statutes a pro-

The above dilstinction between governmental and proprietary
capacities of governmental agencles rests upon a general Judl-
clal recognitlion that certvain of the functlons of local govern-
ment are governmental in character while others, the beneflt of
which inure more the local inhablitants, are proprietary.

"In the one character, munlcipallties are mere
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agencles of the state, or rather units ir.to which 1t
has divided 1tself in order that the business of
governiment may be more convenlently handled, and in
this character they execute the functions and possess
the attributes of sovereignty which have been dele-
gated to them by the legislature, ., . . In thelr other
or private character they are mere aggregatlons of
individuals living in the same neighborhood who
have banded together 1r. order to supply themselves
with the necessities arnd conveniences of 1life which
co-operation will enable Them to obtaln mcre readily
and cheaply than by individual effort, In this
character they are clothcd with the capacities of a
private corporation, and may claim 1tas rights and
imminities and ave subject tc¢ 1ts llabllitles. . ., .
Over the property which a municipal corporation
acqulres as an agency of tle state for ihe periorm-
. ance of strictly puolic duvies devolved upon 1t by
law, the legislature mey exercise a control to the
extent o requiring the munlcipal corporation,
wlithout acecrulng compensation therefor, to transfer
such property to some other agency of the government
to be devoted to similar public use, or to other
strictly public purpose. . . . The property acquired
by munlcipal corporations for the privete beneflts
of their inhabitants Ls protected by the constitution
anG can be taken only by eminent domaln and upon
payment of just compensation,” (l Nichols on
Eminent Domaln, Sec. 2.225).

See also 2 HNichols on Emlnent Domain Sec. 5.9; 29 C.J.S.
Eminent Dorain, Sec, 130; 18 Am,Jur. Eminent Domaln, Sec. 170;

56 A.L.R. 365; Orgel on Valuation under Eminent Domain, Vol,
1, Sec. 42.

Having cet forth the general rule the following caveat
as stated *n 1 Niehols on Fminent Domain Sec. 2.225(2) p.180,
must be called to your attentlon:

"The rule itself 1s clear enough, and the dls-
tinction whicih =% draws is often plain; but many
municipal functions fall so close to the line that
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very perplexing questions arise in deciding upon
whiclhi side to place them, The difficulty is ilncreased
by the fact that property devoted to the same use may
be held under difterent laws in one state from those
under which 1t was acquired in another, and may be
subject to different duties and obligatlons, so that
property of the same kind mlght be held strictly for
public uses in one state, while in another it might
not ke, Moreover. altbhough the two-fold character
of municipal corporations is recognized in branches
of the law othner than that now under consideration,
notably that relating To thelr 11abiTity for tort,
and 1n general tiie same distinction 1s made between
file two characters of suca bodles, the exact line

drawn is sometimes very different, so thatl the same
undertcking may be held in The same state govern-

I mental for some purposes and private for others,”

{Emphasis added).

There are, however, a great many areas in which the courts
are in such wide agreement concerning the governmental or
proprietary nature of a function that the ruiing of our courts
can be anticipated with a reasonable degree of certainty. Property
owned for the following functions are held governmental: streets,
highways and police property. Property cevcted to water works,
gas or electric lighting plarts, cemeterles, markets, hospitals,
1ibraries and ferries are genera’ly he'd To be owred by local
governments 1n thelr proprietary capaclties. Tynlcal of the
functions which lie within the "gray area'" are parks, szhools,
fire departments and municipal alrporis.

In only two instances, wlthin the general framework of the
power of eminent domaln, has our Supreme Court been called
upon to determine whether property held by a local government
was being held in a governmental or proprietary capaclty. In
City of Scottsdale v. Municipal Court of Tempe, (1962) 90 Ariz,
393, 358 F.2d 073, it was determined that the operation of ¢
sewage dilsposal planc it a governmental function. 1In City of
Mesa v, Salt River Projcct Agr, 1mp. & P, Dist., (1962) 92 Ariz,
91, 373 P£.2d 722, the court decided that property held for the
purpose of providing clectrical energy 1is held by a municipal
corporation in 1ts prsoprietary capacity.

. It should be nobted that wlth respect to property held for
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school purposes, there have recently been three cases from

other Jjurisdictions, holding that when such property is taken
for higher public purposes, Jjust compensation must be paild,
School Dist, of Borough of Speers v. Commonwealth, %Pa.; 117 A.
2d 702; County school Beard v, School Board, etc.,, (Va.) 91 S.E.
od 65U4; State v. Salt Lake City Public Board of Education, (1962)
13 Utah 2d 56, 368 P.2d 468,

Tn the last cited case, the State Road Commission, 1in con-
nection with the construction of a new freeway through Salt
Lake City (Interstate Highway 15), found it necessary to condemn
the Franklin School, belonging to the Salt Lake City Board of
Education. Possesslon was taken by stipulation and the questilon
of compensation was reserved for trial. Counsel for the road
commission argued that, irasmuch as the property was merely
being transferred from one public use and one public agency to
another, 1t was not obliged to pay for the taking of school
property. The court stated that the critical inquiry was
whether the legislature intended that a school board's property
should be taken for highway purposes without being paid for it.
ngwgqugt noted that the Utah statutory provision (llke A.R.S.
§<18-1122) did not state specifically whethex compensation was
to be paid to a public agency from which property was taken.
However, without making any distinction between the method of
taking public or private property, the siatute required any
condemner, wilthout any exceptlon, to take all of the essentlal
steps to condemnation. Tt required that "all owners' of
property taken be nawed as defendants in the complaint; that
the "value of the property sought to be condemned" be "separately

asgessed;" and that the taker pay the sum of morey so assessed
"within thirty days."

The cours further stated that, if there was any uncertalnty
as to the m:2aning and the proper application of a statute, 1t
was proper to look both to the purpose for which 1t was created
and to the practical aspects of its operation 1in order to asslst
in determininz the legislative intent., If an indlvicdual State
agency sucii as the road commlsslon, the court declared, could
reach over and take a property such as the Franklin School,
worth several hundred thousand dollars, from a single school
board, that would dlsrupt the balanced plan for the financing
of schools. And, as a practical matter, 1t would create in-
superable obstacles for school boards in managing thelr schools,
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The court saw nothing either in the express words of the statute

or in the nature or purpose which suggested that the legislature
intended any such result.

As can be seen from the foregoing discussion, no definitive
test can be set forth which will give guldance in all cases,
_especlally those areas which admittedly lie witbin the "gray

zone," It wlll therefore be necessary to examine each of such
cases in light of its particular ract situation before a legal
determination can be made. And in the final znalysis it may be

that the courts of this state will have to make these determin-
atlons.

With respect to the means of conveyance through which the
highway department 1s autborized to take title to property owned
by another public body, A.R.S. § 12-1112 in authorizing con-
demnation of such property, establishes this means by necessary
implication., And 1t is axlomatic that what a state may accom-
plish by condemnation and final order, it may also accomplish
through deeds, easements or any lesser conveyance,
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ROBERT W, PICKRELL &AL
The Attorney General
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